General Terms and Conditions Photonfocus AG

1
1.1

General Provisions
Scope and Priority

The following Terms and Conditions shall apply to all supplies, all repair and
advisory work and other services of Photonfocus AG, Lachen (hereinafter
referred to as "Photonfocus").
No conditions of purchase or other general terms and conditions of
Customer shall apply unless Photonfocus confirms them expressly in writing.
1.2

Conclusion and Amendment of the Contract

Photonfocus’ offers shall not be binding. No order will be binding upon
Photonfocus unless and until confirmed by Photonfocus in writing.
Any amendments to a contract must be in writing. No employee or agent of
Photonfocus shall be entitled to enter into any verbal collateral agreements
or to make any verbal promises or agreements regarding the amendment of
a contract. Such verbal collateral agreements or verbal promises or
agreements shall have no binding effect on Photonfocus unless and until
Photonfocus' purchase order confirmation has been amended accordingly in
writing.
2
2.1

Collecting and Processing Personal Data
Declaration of Consent to Store Personal Customer Information

Customers agree that their personal data, in particular their name, company
address, job title and e-mail address, may be stored and processed for the purpose
of processing contracts and sending the Photonfocus AG newsletter. Customers
may withdraw consent free of charge at any time.
2.2

Data Security

The personal data that is stored and processed by Photonfocus AG is kept secure
using appropriate technical and organizational measures and precautions in order
to protect it from being accidentally or deliberately manipulated, lost, destroyed,
accessed by unauthorized persons or disclosed to unauthorized third parties in
accordance with the applicable legal provisions.
2.3
2.3.1

Right to Access, Rectification, Erasure and Blocking
Right to Access

Customers are entitled to access information about their stored data on request and
free of charge. Requests are to be made to: sales@photonfocus.com. Photonfocus
AG is entitled to use appropriate measures to verify the identity of the individual
making the request.
2.3.2

Right to Rectification, Erasure (“Right to be
Forgotten”) and Restriction of Processing

Customers have the right to obtain the rectification, erasure or blocking of incorrect
data. Requests are to be made to: sales@photonfocus.com
2.3.3

Right to Rectification

The right to rectification is subject to proof that the personal data is
incorrect. The controller, Photonfocus AG, shall correct the data subject’s
data when requested to do so. Taking into account the purposes of the
processing, the data subject also has the right to have incomplete data
completed.
2.3.4

Right to Erasure

The right to erasure is subject to one of the following circumstances:

The personal data is no longer required for the purposes for
which it was collected or otherwise processed.

The data subject has withdrawn their consent to data processing (and no
contrary legal basis exists).

The data subject has objected to the processing of their data (and no
overriding legitimate grounds for processing the data exist).

The personal data has been processed unlawfully.
The controller, Photonfocus AG, shall erase the data subject’s data when
requested to do so. If Photonfocus AG is required by law to retain certain data
despite the fact that there are grounds to erase it, Photonfocus AG shall block
the use of the data and erase it once it is no longer required by law to retain it.
2.3.5

Right to Restrict

The right to restrict the processing of personal data is subject to one of the
following circumstances:

The data subject has contested the accuracy of the personal
data while the controller, Photonfocus AG, is verifying the
accuracy of the personal data.

It is unlawful to process the personal data and the data
subject has chosen not to have the data erased but to restrict
its use instead.

The controller, Photonfocus AG, no longer needs the
personal data for processing purposes but the data subject
requires it in order to assert, exercise or defend legal claims.

The data subject has objected to the processing of their data
pending verification of whether the legitimate grounds of the
controller, Photonfocus AG, override those of the data
subject.
If the right to process personal data has been restricted, aside from being stored,
it may only be processed with the consent of the data subject, or to assert,
exercise or defend legal claims, or for the protection of the rights of another
natural or legal person or for reasons of important public interest.
2.4

Communication

The data subject shall be informed in writing or by e-mail regarding the
measures taken in the wake of a request being made.

2.5

Further Questions Regarding Data Protection Law

If you have any further questions regarding data protection, please contact us at the
following address: Photonfocus AG Management Team. info@photonfocus.com
3
3.1

Delivery
Scope of Services

Customer will acquire from Photonfocus all components specified in the
purchase order confirmation and, if covered by the scope of delivery,
also the related operating software and documentation.
Photonfocus shall, whenever possible, deliver to Customer the full
purchase order. Customer agrees to accept partial delivery.
3.2

Shipment and Passing of Risk

Unless otherwise agreed in writing, deliveries will be made with Incoterms 2020
"FCA". Customer shall have all risk after delivery of the goods. Customer shall be
responsible for obtaining transportation insurance at his own discretion.
Photonfocus shall make all reasonable efforts to effect delivery in time and by
means and routes previously agreed upon. Photonfocus does not assume any
responsibility for delays caused by its suppliers or subcontractors.
If Photonfocus culpably and directly causes a delay in delivery of more than 90 days
compared to the delivery date mentioned in the order confirmation regarding the
affected order, the Customer is entitled to cancel the affected purchase order. Any
further right of the Customer is excluded. In particular, Photonfocus does not
assume any liability for direct or indirect damages (such as loss of profit or
unrealized savings), for additional expenditure of the customer or for third-party
claims.
After the handover of the products to the carrier, the Customer shall bear the risk of
delay (as any other risk) alone.
Photonfocus shall provide proper packaging for the goods at its own discretion. Sea
freight shall be shipped in standard export packaging. Special packaging shall be
available upon Customer's request and at Customer's expense.
Customer shall take delivery within the period specified in the offer or in the
purchase order confirmation, as the case may be. Should delivery be delayed either
at the request of Customer or because of any other reason not caused by
Photonfocus, all risk for the goods shall pass to Customer with effect on the
originally agreed point of the time for delivery. From this time on, Photonfocus, at its
own discretion, may store the goods at Customer's risk and cost.
There shall be no return of goods but in exceptional cases and subject to a written
agreement. These goods shall be returned in the original packaging and
accompanied by a copy of the invoice.
3.3

Prices and Payment

All prices quoted by Photonfocus are net prices. Prices shall be "ex works",
exclusive of ancillary costs such as freight, customs duties and packaging, plus
VAT as applicable on the date of delivery, and any other taxes, duties, fees
and similar charges. Any prices confirmed shall only apply if delivery is taken
for the quantity so confirmed.
Unless otherwise agreed, any claims under invoices of Photonfocus shall be
payable in their net amounts (without discount) 30 days upon receipt.
Photonfocus, irrespective of any terms and conditions of Customer to the
contrary, may set off payments first against earlier debts of Customer. If costs
and interest have arisen, Photonfocus may set off payments first against costs,
then against interest, and finally against the main performance.
In case of default, Photonfocus will charge default interest at the then valid
Euromarket interest rate, but not less than 6 % p.a. Photonfocus reserves the
right to assert further claims, in particular any excess damages caused by
delay.
Photonfocus may accelerate maturity of the remaining debt as a whole (i) if
Customer fails to comply with contractual payment commitments, (ii) if
Customer suspends payments, or (iii) if Photonfocus gets aware of any other
circumstances that call Customer's credit standing into question.
No set-off against claims of Photonfocus shall be allowed unless a counterclaim is uncontested, has been established by a declaratory judgement or
recognized by Photonfocus. No right of retention may be exercised unless the
counter-claim is uncontested or has been established by declaratory
judgement.
Photonfocus shall not be obliged to accept bills of exchange or checks. When
allowing Customer
to provide a bill of exchange or a check, acceptance shall be subject to
discounting and reimbursement of all expenses incurred by
Photonfocus. Moreover, Photonfocus shall not be obliged to present a
bill of exchange or check in due time or to protest a bill of exchange.
Photonfocus shall be entitled to include all expenses incurred by
Photonfocus in the following invoice.
4

Reservation of Title

Title in the goods remains vested in Photonfocus until such time as the goods
have been fully paid for, as well as if the goods are processed or combined with
other goods.
Customer hereby expressly authorizes Photonfocus, at Customer's expense, to do
all necessary recordings in order to retain title. Customer shall corporate and
provide all the documents that may be necessary for Photonfocus to create,
maintain and protect its title to the products.
In particular, Customer shall, at his own expense and at Photonfocus' discretion,
keep the goods in proper conditions and insure them against theft, breaking, fire,
water and other risks of loss during the period title in the goods is vested in
Photonfocus. Customer shall take all necessary steps to ensure that Photonfocus'
title in the goods is neither impaired nor removed.
5

Liability and Warranty

Photonfocus shall provide a warranty excluding any further claims as follows:
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5.1

Defects of Quality

Distributors and other intermediaries shall not be allowed to provide a warranty
which goes beyond the warranty contained in this Section 4, neither in their own
name nor on behalf of Photonfocus.
Only Photonfocus shall be entitled to accept claims arising from this
warranty and provide the corresponding services.
All deliveries shall be examined by Customer immediately after receipt.
Any defects shall be notified to Photonfocus in writing within 10 days.
Delivery shall be deemed accepted if Customer fails to make such
notification. Defects that were not detectable by examination according to
the standards in usage for similar products shall be notified to
Photonfocus within 5 days after detection failing which the delivery shall
be deemed accepted with regards to these defects aswell.
All parts which are discovered to be defective as a consequence of
circumstances existing prior to the transfer of risk shall be, at the choice
of Photonfocus, repaired or replaced with defect-free parts. Replaced
parts become the property of Photonfocus.
After consultation with Photonfocus, the Customer shall provide the
necessary time and opportunity for the undertaking of the improvements
or the replacement delivery deemed to be necessary by Photonfocus;
otherwise, Photonfocus shall be exempted from the consequences
resulting from the defect. The Customer shall only have the right to repair
the defect itself or by a third party and to demand reimbursement of the
necessary costs from Photonfocus in urgent cases of imperilment of
company safety or to avoid disproportionate damage, whereby in such
case Photonfocus shall be notified immediately.
From the direct costs resulting from the remedy or replacement delivery,
Photonfocus shall bear the costs of the replacement parts and their
shipping insofar as the objection is deemed to be justified. The risk of
loss of the delivery shall remain with the Customer.
The Customer shall have a right to cancel the contract only if
Photonfocus allows a reasonable deadline set for it to remedy the defect
of quality or to make replacement parts available pass without success or
if two attempts to remedy the defect have been unsuccessful. Should
only an immaterial defect exist, then the Customer shall only have a right
to reduce the purchase price. The right of reduction of the purchase price
shall otherwise be precluded.
No warranty shall be given and no liability accepted in the following cases in
particular: Interference by a third party, unsuitable or improper use, misuse,
defective assembly or putting into operation by the Customer or third parties,
normal wear and tear, defective or negligent treatment, improper servicing,
unsuitable production equipment and facilities, chemical, electro-chemical or
electrical influences, insofar as such are not caused by Photonfocus, mechanical or
electrical modification, in particular by means of soldering.
Should Customer or a third party improperly undertake remedies, Photonfocus shall
not be liable for any consequences resulting therefrom. The same shall apply for
changes to the product without the prior approval of Photonfocus.
All claims arising from the warranty for defective products shall become statutebarred within 2 years after delivery to Customer, even if the defect is discovered
later. Existing claims of Customer caused by defective products remain valid if the
defect was notified in accordance with Section 4.1 within 1 year after delivery. The
warranty for repaired or replaced parts shall be renewed upon repair respectively
replacement. All claims arising from the renewed warranty shall become statutebarred within 6 months after repair respectively replacement.
The warranty shall in any case not exceed the original value of the product.
5.2

Legal Imperfection of Title

Should the use of the product cause infringement of any third party's intellectual
property rights in Switzerland, Photonfocus shall, at its own costs, obtain the right
to continue the use of the product or modify the product in a manner reasonable
for the Customer so that the infringement of the protected rights no longer exists.
Should this not be possible at commercially reasonable terms or within a
reasonable time period, the Customer shall be entitled to cancel the contract.
Photonfocus shall also be entitled to cancel the contract pursuant to the stated
prerequisites. In addition, Photonfocus shall indemnify the Customer for claims of
the respective owner of the protected rights which are non-disputed or determined
with final res judicata effect.
Photonfocus obligations shall be conclusive for the case of infringement of
intellectual property rights. These shall exist only if:

the Customer notifies Photonfocus without undue delay of the claimed
infringements of intellectual property rights,

the Customer supports Photonfocus to a reasonable extent with the
defense against the claims or enables Photonfocus to undertake the
modification measures,

Photonfocus is reserved the right to all defensive measures including
extra-judicial settlements,

the legal imperfection of title is not caused by a instruction of the
Customer, and

the infringement of the right was not caused by the fact that the
Customer arbitrarily changed the product or used it in way not in
conformity with the contract.
5.3

Damages caused by Delay and ConsequentialDamage

As for the rest, all warranty or liability of Photonfocus for damage, including
damage caused by delay or consequential damage, shall be excluded as
permitted by law. In particular, all warranty and liability of Photonfocus for
damage that it does not have to represent shall be excluded.
5.4

Breach of the Trade Compliance Statement

The Customer shall indemnify Photonfocus for any direct or indirect damages
arising in consequence of any breach of the Trade Compliance Statement.
6
6.1

Software and Documentation

6.2

Warranty and liability

In deviation from Section 5, the following applies to the software and documentation:

Software and documentation are provided with all existing defects and to the
exclusion of any warranty (“as is”). In particular, Photonfocus does not
warrant the functionality, performance or fitness for any particular purpose.
Photonfocus also does not warrant that the software is free from third party
rights.

Except in the case of wilful misconduct or gross negligence and in the case
of legal liability for personal injury or under statutory product liability, any
liability of Photonfocus is excluded. In particular, liability for auxiliary
persons, for indirect damage, consequential damage and for pure financial
loss is excluded.
7
7.1

Repair Work
Scope of Services

Beyond its warranty duty, Photonfocus shall carry out repair work against payment
and subject to acceptance of order. If on-site repair is impossible, the transport of
the object to be repaired to and from Photonfocus' premises shall be at Customer's
risk and expense.
7.2

Cost Estimate

On Customer's request, Photonfocus shall provide a written cost estimate,
however, without warranty as to the accurateness of such cost estimate. Any
prices stated in a cost estimate shall be plus VAT as applicable at that time.
Photonfocus shall notify Customer immediately if it expects that a cost estimate
will be surpassed by more than 10 %.
8
8.1

Compliance
Compliance with Rules and Codes

The Customer agrees to comply with all applicative laws, regulations, rules and
widely accepted business codes of practice (collectively called “Rules and Codes”)
in the place of contract performance, original country of the products, either party’s
business domicile and any other applicable jurisdiction. These Rules and Codes
include but are not limited to those related to anti-bribery, anti-corruption,
protection of intellectual properties, fair-competition, export control, compliance
with applicable local and international foreign trade, customs requirements or any
embargos or other sanctions, elimination of all forms of forced and compulsory
labor, rejection of child labor, establishment of safe and healthy working
environment, Initiatives to promote greater responsibility of environmental
protection and so on.
The Customer shall establish and always abide by compliance policies and
processes to ensure employees, managers, delegates, sub-contractors, suppliers
and customers to comply with these Rules and Codes.
8.2

Trade Compliance

By placing the order, the Customer certifies that the order will not be used for any
purpose connected with chemical, biological or nuclear weapons, or missiles
capable of delivering such weapons, nor any other purpose prohibited by
applicable law.
Furthermore, the Customer certifies that it will comply with applicable local and
international foreign trade and customs requirements or any embargos or other
sanctions. Customer will immediately notify Photonfocus in writing of any breach of
this statement.
Photonfocus shall not be obligated to fulfill a binding order or agreement or any
part thereof or related to it, nor liable for its non-fulfillment, if such fulfillment is
prevented by any impediments arising out of applicable local and/or international
foreign trade and customs requirements or any embargos or other sanctions.
Photonfocus shall have the right to withdraw a quotation, and/or terminate a
binding order or agreement or any part thereof or related to it, with immediate
effect and without prior notice, if fulfillment is prevented by any impediments
arising out of applicable local or international foreign trade and customs
requirements or any embargos or other sanctions.
9
9.1

Final Provisions
Severability

In the event that any provision hereof should be ineffective, this shall not affect
the validity of the remainder hereof. An ineffective provision shall be deemed
replaced by a provision capable of putting into effect the economic aim of such
ineffective provision.
9.2

Applicable Law and Venue

All legal relations with Customer shall be governed exclusively by substantive Swiss
Law,
excluding the United Nations Convention on Contracts for the International Sale
of Goods of April 11, 1980 (Vienna Convention).
All disputes arising out of or in connection with contracts hereunder shall be
exclusively resolved by the courts at Photonfocus' domicile (at present Lachen,
Kanton Schwyz). Mandatory jurisdiction shall be reserved. Notwithstanding the
foregoing, Photonfocus shall have the right to assert its rights at the domicile of
Customer.
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Use

Insofar as software and / or documentation is included in the scope of a
delivery, the Customer shall be granted a non-exclusive right of its use. It shall
be provided only for use on the product it was meant for. Use of the software on
more than one system shall be prohibited.
The Customer may only copy, modify or translate software or documentation or
transfer software from object code into source code to the extent allowed by
law. The Customer agrees not to remove manufacturer details - in particular,
copyright notations - or to change them without Photonfocus’ prior approval.
All other rights on the software and documentation including copies thereof
shall remain with Photonfocus respectively the software-provider. The grant of
sublicenses by Customer is prohibited.
Third-party software which is supplied with Photonfocus products may only be
used in conjunction with the intended camera models, frame grabbers or other
Photonfocus products supplied.
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